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for

Arbitration

What determines whether a case should go to hearing?

The first step in preparing a case for arbitration is case selection.  Upon receipt of the scheduling letter, review the file of every case listed on the scheduling letter.  Where a case demonstrates little chance of success in arbitration (e.g. documented evidence of contractual violation, missing information critical to defend management’s position, etc.) you should take appropriate steps to settle that case well before the scheduled hearing date.  Do not take bad cases to hearing!  

Before you settle any case

Ensure the issue is not pending adjudication at the national (interpretive) level.  Check the appropriate “key issues” list in Folio.  If the issue in your case is currently pending at the national level, you may not settle the local grievance without discussion and concurrence from your immediate manager and Area Manager, Labor Relations or designee.  Whenever you advise that a case should be settled you must be prepared to support your decision with facts, evidence and arbitral history.  Working through the District Managers, Human Resources and Labor Relations, enlist the support of Area Labor Relations when local officials insist on going forward with a case that should be settled. 

Arbitration Preparation

For those cases that you determine should go to hearing you must begin your hearing preparation as far in advance of the hearing date as possible.  In every case you present at hearing remember, your procrastination is an ally to your opponent!  Your first step is a thorough and complete review of the entire grievance file for each case.  

1) Identify the issue(s) raised by the union and determine if the case file documentation supports that issue or an alternative issue.  

a) Issues are usually framed in a general sense by the way a grievance is written.  Unfortunately, grievances are not always precise in either their language or the content and it is often difficult to formulate a cogent statement of the issue from the grievance appeal documents.  

b) In disciplinary cases, the framing of the issue is relatively simple.  Generally, it is agreed that the issue is “did the Postal Service have just cause for the disciplinary action issued to the grievant.”  In most instances the union will seek to include as part of the issue the phrase “if not, what shall be the remedy.”  Management’s advocate should oppose adding that phrase to the statement of the issue.  The remedy requested is to be set out in the agreed upon standard Step 2  appeal form and the arbitrator should not be empowered to ignore that requested remedy and substitute their own in deciding the case.  While the remedy requested is set out in the Step 2 appeal, Management’s advocate should always make an argument concerning the appropriateness of that requested remedy.  

c) In contract application cases, the framing of the issue may be more difficult.  In private industry, many arbitrators wish to broadly frame the issue so as to permit the parties to make whatever arguments they think are justified to support their positions.  In the Postal Service the parties have negotiated an arbitration process that limits the introduction of arguments and evidence not introduced at earlier steps of the grievance procedure.  Based on national precedent new argument / new evidence is not permitted to be introduced for the first time at arbitration.  Nevertheless, the union may resist attempts to confine the issue because the grievance may not have been artfully worded.  You must be careful regarding the question presented to the arbitrator so that they focus on what is needed to result in a successful case and an award that is consistent with the National Agreement.  To frame the issue in a contract case you must know the nature of the case.  Generally, the issue in a contract case is whether management violated the National Agreement – and insist on identification of the specific language of the contract that the union alleges to have been violated – when management took whatever action is the basis of the alleged contract violation.  

d) Remember, words have meaning!  Make sure you fully understand what each word of the issue statement means before you agree to that statement as the issue before the arbitrator.  If, at hearing, you and the union are unable to agree on the precise wording of the issue, the parties generally submit their separate versions of the issue to the arbitrator for the arbitrator to decide the issue.  If that happens, make sure the arbitrator identifies the issue before them before you proceed with the hearing.  If you proceed with the hearing without knowing the precise issue the arbitrator will entertain, how will you know what you have to prove or defend?  

Once you are sure of the issue presented in the case before you it is time to begin your specific case preparation.

2) The initial outline  

a) Outline what you must prove and what you have on hand to prove it.

i) List each element you must prove (e.g., Union Notification, need for change, timely action, just cause, management’s rights, triggers met)

(1) Under each element list the EVIDENCE you have that proves that element.  List only the evidence that you are sure is admissible.

(2) If any element is unsupported by evidence, determine how you will prove that element (e.g., Subject Matter Expert (SME), Witnesses) 

ii) Make sure that you have at least two different sources for each essential fact that you must prove, e.g. admissions, demonstrative evidence, documents, live testimony, statements, etc.

iii) Review the issue again – have you properly identified the issue in this case?

b) After reviewing the above list, go back and list the following four items:  The Strengths of Your Case; The Strengths of the Union’s Case; The Weaknesses of Your Case; and The Weaknesses of the Union’s Case.

i) Pay particular attention to Their Strengths and Your Weaknesses!

ii) To really understand your case you must understand their case.  You will not understand their case unless you have looked at it from their point of view.

iii) Remember and understand that the things you have in your case – statements, memos, etc., - are distorted in their own way.  Rarely is anything ever truly objective.  

c) Draft a timeline of the dispute. Your timeline helps to tell the story and to put the facts and issues into perspective.  

i) What was done when, by whom? 

ii) Arrange the timeline chronologically. 

3) Draft an Opening Statement

i) Use elements identified in the elements list that prove your case.

ii) Refute the elements of the union’s case.  

iii) State the issue.  (Do not agree to include “if not, what shall be the remedy” as part of the issue before the arbitrator.)
iv)   Give a chronological summary of the facts. 

(1) Present a concise story that provides a clear and complete explanation of the events.  

(2) Present information about the parties and witnesses.  

(3) Give a summary description of the incident, occurrence, transaction, or event and the circumstances surrounding the story.  

(4) Provide an explanation of what happened, how it happened, and why it happened. 

(5) Provide a description of the undisputed and disputed issues between the parties and an explanation of the claims and defenses. 

v) State your contentions and support your arguments with evidence that you will produce at hearing.  

vi) Explain any burden of proof a party may have in a case.

vii) Include a clear request for the specific relief that you are seeking from the arbitrator.

viii) Be thorough but brief 

(1) Long enough to explain, but short enough to maintain the arbitrator’s attention. 

Remember Article 15 provides you with the opportunity to set forth your understanding of the facts and issues plus your ARGUMENT regarding those facts and issues.  Use the Opening Statement to clearly and honestly state the facts of the case; the issue that’s involved in this grievance; and the reasons those facts support management.  Once drafted, rehearse (practice) your Opening Statement to make it as concise and persuasive as possible.  

4) Draft a Closing Argument 
a) Begin your draft at the start of your preparation of the case and add to it as you develop more ideas during case preparation.

i) Decide on “why” the Arbitrator should rule in management’s favor and make that the heart of your closing argument. 

ii) Give the Arbitrator an objective/logical reason to accept your position. 

iii) Draft an opening statement from the union’s point of view.  On what points does this opening statement conflict with your own Opening Statement? 
iv) What reason(s) might the Arbitrator logically conclude that one side of the disputed elements / facts is more plausible than the other?  
v) There are a number of factors an arbitrator might consider:

(1) Which party has the greater quantity of evidence regarding the disputed facts? 

(2) Are any witnesses observations or recollections more or less likely to be accurate than other witnesses? 

(3) Are there any witnesses whose credibility is suspect? 

(4) Are there witnesses whose credibility is enhanced because they are disinterested, more experienced or better qualified? 

b) Re-state the defined issue of the case at the outset of your draft Closing Statement.  

c) Go back to your Opening Statement and refer to the issue(s) you intended to prove and did prove.  

d) Cite with specificity, references to exhibits and testimony.  Make sure during the hearing that the evidence you will refer to in the closing is offered into the record.  

e) Your prepared closing argument should make reference to applicable National Level Arbitration Awards and, without actually reading them, relate their precedential value to the case.  

i) Also cite applicable references from sources such as Elkouri & Elkouri, etc.

f) Refer to the Union’s Opening Statement and refer to the issues that were not proven.

g) You will update your draft by adding relevant facts and evidence adduced at hearing, while modifying points from your draft that were not supported during the hearing. 

Structure your Closing Argument simply: 

a) Introduction – remind the arbitrator of the claims, charges and/or defenses in the case. 

b) Body – summarize the evidence and contact provisions/regulations/rules and make your argument. 

c) Conclusion – tell the arbitrator the decision you want him/her to reach.

Now that you have identified the issue(s), the elements you must prove and the evidence available to prove those elements it is time to begin preparing your case for presentation to the arbitrator.

Witness Selection and Preparation

Having created your initial outline and drafted a timeline for your case, you should be familiar with each individual involved with the case.  In deciding who to call to testify at the hearing you should consider:

1. How are they involved with the “primary” aspects of the case?  

a. If they were involved, will they add value to the case presentation in chief?

b. Do they have actual knowledge of the circumstances giving rise to the grievance before the Arbitrator?

2. Evaluate witness personalities and their histories.

a. During your several meetings to prepare each witness carefully observe the witness – do they appear credible?  A witness that does not appear completely credible to you during witness preparation will not suddenly appear completely credible to the arbitrator during testimony!   

3. Evaluate the content of the case file and determine what will the witness enhance or contribute?

a. Evaluate whether or not the same information can be introduced through other more qualified witnesses or through accepted exhibits. 

4. Beware of the “loose cannons” that have a different agenda.

Once you identify a needed witness you must take immediate steps to notify that witness, and their direct manager/supervisor, of the need for their testimony at the scheduled hearing (See format at back of booklet).  Notify each potential witness, and their direct manager/supervisor of the date, time and place of the scheduled hearing and the requirement that they testify on behalf of management.  Request that the direct manager/supervisor take appropriate steps to ensure that the needed witness is available to testify at the scheduled hearing.  Provide contact information and request that the witness contact you to arrange to discuss the pending case immediately upon receipt of the notice that they are scheduled as a witness.

Witnesses fall into a variety of categories:

a. Principal Witnesses

b. Rebuttal Witnesses

c. Potential Union Witnesses 

d. Adverse Party Witnesses

d. Expert Witnesses

e. Non-Postal Witnesses

f. Craft Witnesses

When you meet with your witnesses:

1) Explain The Hearing Procedure.  

2) Inquire of their experience with the process.  

a) Examine and discuss their fears and concerns.  

3) Take them through the process.  

a) How does the Grievance-Arbitration procedure work?  

4) Explain expectations.  

a) Dress code; 

b) Direct/Cross/ Re-Direct; 

c) Responses to the Arbitrator;

d) logistics; 

e) Arbitrator nuances; etc.

3) Explain their role and how they fit into the big picture.  

a) How will they be used to prove, or to defend against, issues pertinent to the ultimate findings in the case.

6) Describe Management’s theory of the case.

7) Explain our Burden of Proof (Contract vs. Disciplinary cases) and Burden of Persuasion.

8) Explain the contractual justification/ National Decisions and how our position relates to it.

9) Thoroughly explain the Union’s contentions.  

10) Outline the evidence that supports Management’s position and rebuts the Union’s Contentions using their testimony.

Once you have reviewed the evidence supporting Management’s position, go over this witness’ part in the story of the case.  Have the witness tell you their story in their own words.  Go over any points that are unclear.  Begin to fashion your direct examination questions to elicit the story that the witness is telling you.  If in answering your questions during preparation meetings, the witness description of events is worded in a simple, forthright manner that you want the arbitrator to hear, let the witness know that is something you will be asking that same question.  Since witness preparation is not a one way street, ask the witness to help you remember their response so you will be able to ask that question during the hearing. 

During your meetings with each witness, and there should be several witness preparation meetings, go over the general nature of both your direct examination and the anticipated cross examination.  Show the witness how direct examination is designed to have them “tell the story” without using leading questions.  Explain leading questions to the witness.  When preparing your witness for direct examination review some basics the witness should remember when on the stand, such as:

1) The witness should be seated in a position to speak directly to the arbitrator. 

2) The witness should speak in a tone of voice that can be heard.  

3) Both you and the witness should avoid “bad habits” such as saying “O.K.,” “all right,’ or “uh-huh” after every question or answer.  (Additional items for review with witnesses can be found at back of booklet)
Your questions should be framed in language that will be readily understandable to the witness and the arbitrator.  Avoid jargon, legalese and needless formality on the one hand and street talk or slang on the other.

The testimony of nearly all witnesses can follow and introduction and body structure:  

1) Introduction.  Introduce the witness to the arbitrator and offer testimony tending to establish credibility.

a) The Introduction should also be used to acclimate the witness if they are not accustomed to testifying in arbitration.  An inexperienced witness is likely to be nervous.  Start with closed questions, or even leading questions, regarding preliminary matters. 

2) Body.  Offer testimony to prove the elements of your case and rationale and to refute the opposing case and rationale.  

a) Present your story in an order easily followed by the arbitrator.  

b) Guide your witness by the questions you ask but let the witness tell the story. 

c) Use documents, reports, etc., to let the witness tell their story again. 

d) Introduce documents into the record through the appropriate witness and be sure to move those documents into evidence.

i) Always prepare at least four copies of any exhibit you intend to offer into evidence: one each for the arbitrator, union advocate, you and your witness. 

TIP:  Keep all exhibits that you will introduce through each witness in the order     that you will introduce them in a folder labeled with that witness’ name. 

e) Every exhibit offered into evidence must be authenticated by a witness

i) The witness must be able to show the document is what it purports to be.

f) Know what you must prove through each witness to carry your burden; then PROVE IT!

g) Prepare so that you will achieve your purpose with each witness and ask no more questions than necessary to do so of that witness.  At hearing you must resist asking that one question too many!

Pay attention to what the witness says in answering your questions.  Do not get so caught up in the mechanics of your presentation that you fail to actually hear what the witness is saying in response to your questions.

Explain to your witness that after you have questioned them during the hearing the union advocate will be entitled to cross examine them.  Use an “Opposing Side” line of questioning to prepare them for cross examination.  

a) Make it your business to know the style and history of the Union Advocate, either from personal knowledge or from others who have dealt with them. 

b) Ask questions from the Union’s point of view.  (Based on the Step 2 and Step 3 Appeals; Additions & Corrections; Union witness statements; interviews; etc.)

c) Prepare the witness for “sucker” questions:

i) Have you talked with anyone about this case? Of course they did!  It’s both permitted and expected.

ii) What did management’s advocate tell you to say about the case?  I was told to answer questions honestly and as fairly as I am able.

iii) Are you being paid for your testimony today?  No, I am being paid for my wages lost at work.  Or, I am being paid my usual charge for my professional services.

iv) Have any promises been made to you?  The witness should answer the question truthfully.
d) Make sure each of your witnesses understands to expect the unexpected.

Make sure each of your witnesses knows how to react to objections from both parties. (For a review of Objections See: A Basic Guide to Understanding Objections)
Advise them to:

i) stop talking whenever you make an objection;

ii) say nothing but listen to what you say while the advocates and arbitrator discuss the objection;

iii) if the arbitrator overrules your objection and directs the witness to answer the question, the witness should always ask the union advocate to repeat the question. (The advocate may not remember the question after arguing your objection and may be unable to repeat it).

TIP:  Be prepared, should the arbitrator sustain a union objection and prevent any of your witnesses from testifying, to make a proffer of the testimony of a rejected witness by telling the arbitrator that you wish to make a proffer for the record.  Then you simply say what that had the witness been permitted to testify they would have testified that (here you begin to offer the facts that the witness would have testified to if permitted to testify. 

Advocates of all measure of experience often can’t wait to jump to the cross examination of the opposing advocates witness.  Those who believe cross examination of every union witness is required engage in such cross examinations at their own peril!  Witnesses called to testify by the other side will not be on the stand to help you!  During your hearing preparation review the anticipated testimony of each union witness and begin to determine if that testimony will require cross examination.  If you decide that the witness has not hurt your case and/or that nothing is to be gained from asking questions of that witness, then simply say “no questions” when offered the opportunity for cross examination.  When cross examination is necessary there are some simple rules to remember:

1) Know the answer before you ask the question;

a) Cross examination is not the time to uncover new facts or to be surprised!

2) Use leading questions to narrate the facts you want to elicit.  

a) Design your questions to elicit the facts in the most effective manner possible and give the witness the chance only to affirm or deny them.

Q. Supervisor Smith approached you at 2:35 p.m.? 

A. Yes.

Q. At the time you were standing between flat sorter machines  

     number two and three?

A. Yes.

Q. Supervisor Smith instructed you to report to flat sorter machine   

     number three?

A. Yes. 

Q. You reported to flat sorter machine number three 15 minutes 

      later at 2:50 p.m.?

A. Yes.

b) Write down the answers you want to get from the witness.
i) Then ask simple questions to have the witness agree with those answers.
3) Never allow the witness to explain anything on cross examination.

a) The witness is there simply to agree with your version of the facts; 

i) The union advocate can solicit any explanations on re-direct.

ii) Do not quarrel with the witness on cross-examination when you receive an answer that is absurd, false, irrational, contradictory or the like; and resist the temptation to respond with “how can you say that?” 

4) Know why you are asking the witness questions and stop when you have made your point.

a) Cross examination provides you with information that you will bring together in your closing argument.  

b) Note the points you make on cross examination and be sure to remind the arbitrator in your closing argument that the union’s witnesses testified favorably to your case.

You must thoroughly review every written statement included in the grievance file.  That review will pay dividends when the author of any such statement is called to testify by the union if their testimony should vary from their written statement.  When that happens, and the discrepancy is a material point, the purpose of your cross examination becomes the impeachment of that union witness.  A witness may be impeached for any of several reasons:

1) Prior Inconsistent Statement 
a) Prior to using extrinsic evidence to prove the prior inconsistent statement you should give the witness the opportunity to say whether or not they made the statement and to explain it if possible.  

b) Before questioning them on the statement tell them 

i) The substance of the statement, 

ii) The time and place it was made, 

iii) To whom it was made, and 

iv) If the prior statement is in writing, show them the statement first.  

2) Bias, Interest or Hostility

a) Evidence of such tends to show motive to lie.  

b) First ask about the facts which show bias or interest on cross 

i) If the facts are admitted the arbitrator will decide if extrinsic evidence will be admitted to further prove bias.  

3) Sensory Deficiencies 

a) Show impaired perception 

i) deafness, 

ii) color blindness, 

iii) sleeping or intoxicated at the time; or 

b) Impaired recollection 

i) lack of memory (ask about related matters); 

ii) lack of knowledge (ask an expert about the general field and particular facts).

A witness may also be discredited through a variety of ways:

1) Demonstrate that the witness is not competent; 

2) Show that the witness could not have perceived events; 

3) Demonstrate that the witness’ memory is inaccurate; 

4) Show that the witness cannot communicate effectively; 

5) Demonstrate that the witness is biased or prejudiced 

a) president of the union local, 

b) related to a party, 

c) would hate to see grievant fired, etc; 

6) Demonstrate inconsistent statements; and 

7) Show witness’ reputation as a liar.

The Expert Witness may also be discredited:  

1) Alter the hypothetical facts upon which the opinion is based with facts already adduced or facts that you represent will be adduced; and

2) Use authoritative texts and treatises established as reliable authority.

A witness who has been impeached may be rehabilitated on redirect or by extrinsic evidence: offer an explanation on redirect, offer a prior consistent statement to refute a charge of bias or fabrication. 
Remedy

Remedy must be addressed in every case.  Review the grievance file to determine the extent of the requested remedy.  Remedy can generally be divided into three types:

1) “Status quo ante” 

a) Restoring the Status Quo Ante implies the restoration of things that existed before the Service’s contractual breach. 

b) In National Award #H1C-NA-C 97, 123, 124, (1989) Arbitrator Richard Mittenthal discusses the concept of “Status Quo Ante”:  “The purpose of a remedy is to place employees (and Management) in the position they would have been in had there been no contract violation.  The remedy serves to restore the status quo ante.” 

c) See also National Case Nos. H7C-NA-C 36,132 and 28 (1994) where Arbitrator Mittenthal rejected the APWU’s attempt to craft a remedy on an “unjust enrichment” theory.

2) “Cease and desist”  

a) The simple fact that the contract was violated does not mean that a monetary award is in order.  

b) A “cease and desist” order is appropriate when there is no proof that an employee has suffered any harm, nor any evidence that the violation was willful or malicious on the part of management.

3) “Make Whole”  

a) A “make whole” remedy is one by which a grievant is awarded monetary compensation in the exact amount of what was lost as a result of the contract violation.  

b) Arbitrator Mittenthal found in Cases H7C-NA-C 36, et.al. “It is generally accepted in labor arbitration that a damage award, arising form a violation of the collective bargaining agreement, should be limited to the amount necessary to make the injured employees whole.  Those deprived of a contractual benefit are made whole for their loss.  They receive compensatory damages to the extent required, no more and no less.”  

c) In Case W1C-5F-C 4734, Arbitrator Snow recognized that while arbitrators have broad authority to fashion effective remedies, “….arbitrators generally have adhered to the principle that damages should correspond to the harm suffered.  A deeply rooted principle of measuring contract damages is that such damages must be based on the injured party’s expectation.”  That expectation, says Snow, “…generally has been measured by the actual worth that performance of the agreement would have had for the individual.”

d) It is generally accepted that “monetary damages in arbitration should normally correspond to specific monetary losses suffered.” (Elkouri & Elkouri )

In addition to the above, there are also “PUNITIVE REMEDIES” 

a) Generally punitive awards should be limited to cases where the Postal Service is found to have acted in an arbitrary and/or capricious manner.

b) National Arbitrator Snow appears reluctant to accept the concept of punitive damages even when a violation is willful or repeated.  In Case W1C-5F-C 4734 (8/31/87) he writes: “It is recognized that some arbitrators have awarded punitive damages when a party’s violation of an agreement has been constant and repeated or malicious.  That approach, however, has not been consistent with the common law which has taught that, no matter how reprehensible a breach, punitive damages which were in excess of an injured party’s lost expectation generally have not been awarded for a breach of contract.”

Remember, the National Agreement requires the union to list the “remedy sought” in its appeal to Step 2.  At arbitration the union is not free simply to change the remedy listed at Step 2 to whatever remedy they may wish the arbitrator to grant.  

CLOSING ARGUMENT 
If the case is relatively uncomplicated your draft should be almost complete.  If the case is more complicated, or the evidence is not entirely predictable, the draft may be sketchy and include alternative arguments depending on how the evidence develops at hearing.

When making closing arguments orally at the hearing, take several minutes to outline your presentation.   

Re-state the defined issue of the case at the outset.  Go back to your Opening Statement and refer to the issues you intended to prove and did prove.  Refer to the Union’s Opening Statement and refer to the issues that were not proven.

Cite with specificity, references to exhibits and testimony. Make sure during the hearing that the evidence you will refer to in the closing is offered into the record.

Your prepared closing argument should make reference to applicable National Level Arbitration Awards and, without actually reading them, relate their precedential value to the case.  Also cite applicable references from sources such as Elkouri & Elkouri, etc.  Eliminate from your draft closing any points that may no longer be supportive to your case.
The structure of the Closing Argument need not be complicated.  You can generally use the following as the structure of your Closing Argument:   

1) Introduction

a) This should be brief as your purpose is only to remind the arbitrator of the disputed issue(s) of the case.  

2) Body

a) Summarize the evidence in chronological order; 

i) If you have the burden of proof, summarize the evidence on each of the elements that satisfies your burden.  

ii) As you remind the arbitrator of each element, remind him/her of the evidence that was offered to prove that element; 

iii) discuss the evidence regarding disputed elements or facts and explain how the evidence supports your version of the disputed facts and why your version is more plausible.  

b) In discussing your rationale you may include any of the following: 

i) Credibility of witnesses - impeachment of any witness - accuracy of observation and recollection - corroboration and circumstantial evidence.  

ii) Inconsistent conduct as related to claims or defenses - responding to opposing arguments, real and demonstrative evidence

c) Address the remedy requested by the union.  

d) Summarize the contract provisions, regulations and/or rules that support your rationale.

3) Conclusion

a) Request that, for reasons you set out, the grievance be denied in full.

Research

Presenting a case at arbitration requires that you thoroughly research the issue(s), prior regional and national awards and prior awards by the arbitrator who will hear your case.  The following sites are excellent sources of the material you will need as you prepare your case:

a) LRRIS 

b) Union Websites.  www.apwu.org; www.nalc.org; www.npmhu.org; 

i) Local Union websites.

c) Law Department 

d) Library Material such as Fairweathers; BNA Publications (Elkouri & Elkouri; NAA Meetings; Discipline & Discharge; Etc.) Black’s Law Dictionary; Trial Advocacy/Systematic Approach  

e) Maintenance Policies & Programs site: http://web.eng.usps.gov/ enggroup/mnpolpro/hrlr/index/lrrhome.htm

f) http://www.firstgov.gov/Topics/Reference_Shelf.shtml#Laws

g) http://www.eeoc.gov/ ; 

h) http://www.mspb.gov/; 

i) http://www.opm.gov/  

Your hearing preparation must familiarize you with every allegation, alleged fact, issue and witness contained within the union’s grievance appeal.  Should the union attempt to raise and/or introduce argument(s) or evidence not raised during the previous steps of the grievance procedure, the below listed national awards will serve as the basis for your objection.

TIP:  Always have available with you in each hearing three copies of the following National Awards regarding new argument / new evidence:

Watertown, N.Y. Case No. B90N-4B-C 94027390, August 20, 1996, Arbitrator Carlton J. Snow: 


“To deny the binding nature of Arbitrator Mittenthal’s decision would be failing to     

draw the essence of the arbitrator’s interpretation from the parties’ collective bargaining 

agreement.  

Being guided by prior national level decisions on this subject, it is inappropriate for the 

Arbitrator to consider any claims or argument advanced beyond those set forth in the   

Step 4 decision.” 

Johnstown, PA.  Case No. NC-E- 11359, January 25, 1984, Arbitrator Benjamin Aaron:

    
“It is well settled that parties to an arbitration under a National Agreement between the Postal Service and a signatory Union are barred from introducing evidence and arguments not presented at preceding steps of the grievance procedure, and that this principle must be strictly observed.”  

Torrance, CA. Case No.: H8N-5B-C 17682, April 18, 1983, Arbitrator Benjamin Aaron:


“I am fully in agreement with Arbitrator Mittenthal that the provisions of Article XV requiring that all of the facts and arguments relied upon by both parties must be disclosed before the case is submitted to arbitration should be strictly enforced.”

Helena, MT.  Case No. H8N-5L-C 10418, September 21, 1981, Arbitrator Richard Mittenthal:


“Its reliance on this contract provision did not surface until the arbitration hearing itself.  Under the circumstances, it would be inappropriate to consider this belated Article XII claim.”  

TIP:  You should also have on hand three copies of this National Award:

New Haven, CT. Case No. H1N-1J-C 23247, August 7, 1987, Arbitrator Neil N. Bernstein: 


“Further, the present National Arbitrator is not bound in any way by awards issued by regional arbitrators on this issue.  The whole purpose of the national arbitration scheme is to establish a level of definitive rulings on contract interpretation questions of general applicability.  National decisions bind the regional arbitrations, and not the reverse.”
The Bernstein award should be utilized to put to rest any question regarding the primacy of national awards over regional arbitrators.  National Level arbitration is the only level of the grievance-arbitration procedure empowered to interpret the language of the National Agreement.  Once an issue is put before a national level arbitrator, the decision on that issue becomes part of the parties Agreement until the parties themselves decide to change that language.  Regional arbitrators are rights arbitrators.  They are only empowered to apply the rights negotiated in the National Agreement and are bound by national level decisions.

TIP:  In your hearing preparation you may find it beneficial to create a “Hearing Book” for use during the hearing.  This can be assembled in an ordinary three-ring binder with dividers for the various sections: grievance papers; issue(s); elements needed to prove; witnesses; direct examination; cross examination; management exhibits; union documentation included with grievance file; Awards on point; remedy requested / appropriate remedy; and closing – in addition to any other topics you deem needed. In each section place copies of the appropriate documents so that needed items are easily found during the hearing. (See sample Table of Contents at end of booklet.) 
One last thing – remember Advocates are Teachers! 

1. Good advocacy is good teaching. 

a. Anyone who wants to persuade must teach; 

b. Anyone who wants to teach must learn how to make their lessons – facts, explanations, and arguments – understandable. 

c. Anyone who wants lessons to stick long enough to make a difference when a decision is made must make those lessons memorable.

The only way to make your lessons memorable is through preparation!  Your ability to win or lose in arbitration is directly linked to the amount of preparation you do for each case.
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Date:

NAME

TITLE

WORK LOCATION

Re: Scheduled Arbitration Hearing

An arbitration hearing has been scheduled for Wednesday, February 25, 2003, at 9:00 a.m., Room 202, General Mail Facility, 123 Main Street, Anytown, in the case of J. Smith.

Supervisor A. Jones is needed to testify at this hearing on behalf of management.  You are requested to make any necessary schedule adjustments to arrange a tour of duty for Supervisor Jones that will permit him/her to be present at this hearing.

Please have the witness contact B. Brown, Management’s Advocate, at (555) 555-5555 to arrange to discuss this case upon receipt of this notice.

Thank you,


/ S /

​​​​​​​​​__________________________

LR Specialist or Manager

cc: A. Jones 

INSTRUCTIONS FOR WITNESSES

· Tell the truth.  Do not try to mold your testimony to help Management.

· Speak distinctly and loud enough to be heard.

· Be courteous and cooperative.  Try to remain calm on the stand.

· Testify in a natural and sincere manner.

· Remain alert at all times.

· Do not memorize your testimony – it sounds rehearsed and lessens your credibility.

· If you do not know the answer to any question say “I don’t know.”

· A witness’ only tool while testifying is memory, not imagination.

· Look at the person asking the question while the question is being asked.  Look at the Arbitrator or Administrative Judge while answering since that is who will be assessing your credibility and deciding the case.

· Listen carefully to all questions to be sure you understand what’s being asked.

· If the question is unclear to you ask for clarification.

· Answer only the question that was asked.  “Do you have the time?” calls for a “yes” or “no” answer; it is not the same question as “What time is it?”

· Do not volunteer any information.  Give information only in response to a specific question.

· Briefly pause before answering the question to allow time for objection to the question.  Do not try to “sneak in” your answer.

· If one of the advocates objects to the question do not respond to the question unless and until the Arbitrator or Administrative Judge overrules the objection.  In arbitration, if you are directed to answer a question after an objection to an opposing advocate’s question, always ask to have the question repeated.

· If you once knew the answer to a question but no longer recall, say “I don’t recall.”  If you never knew the answer to that question, say “I don’t know.”

· Avoid responses that indicate hedging such as “I believe,” “I think,” “it seems,” or “to the best of my recollection.”

· Avoid using “shop talk” or technical terms, but if you must do so explain the terms.

· If you mistakenly give an incorrect answer, correct yourself as soon as possible.

· The opposing party’s advocate is permitted to ask “leading” questions on cross-examination.  A leading question “suggests” the desired answer.  A series of leading questions can establish a rhythm of questions and answers that can lull a witness into answering without thinking first.  Think very carefully before agreeing with the suggested answer and make sure that the exact wording used in the question is accurate.

· If the opposing advocate misquotes your earlier testimony, politely say so.

· Do not argue with the opposing advocate, just answer the questions.  The meaner they act toward you, the nicer you should act in response.

· Remain confident in what you have testified to and don’t add qualifiers such as “that’s what I recall” or “that’s what I think happened.”

· Don’t let the opposing advocate force you to speculate.  If your answer is “I don’t know” or “I don’t recall,” and the advocate insists that you provide a more specific answer – tell them you don’t want to speculate.

· The Arbitrator or Administrative Judge may ask question and, on occasion, may interrupt during your testimony.
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Glossary of Terms

Acquiescence

Consent that is inferred from silence or from lack of express non-conformity.

Administrative Law:
The procedures created by administrative agencies (governmental bodies of the city, county, state or federal government) involving rules, regulations, applications, licenses, permits, available information, hearings, appeals and decision-making. Federal agency procedures are governed by the Administrative Procedure Act, and many states have adopted similar procedural formats either by law or regulation. It is important to consider two vital factors in dealing with administrative agencies 1) the rules and regulations are often special for each agency and are not usually found in the statutes but in those regulations; 2) a member of the public must "exhaust his/her administrative remedies" (take every step, including appeals) with the agency and its system before he/she can challenge the administrative ruling with a lawsuit in court. There are exceptions (such as emergency or obvious futility) to exhausting one's remedies, but those are rare. Administrative law can be a technical jungle, and many lawyers make lots of money 

from knowing how to hack their way through it on behalf of their clients.

Admissible Evidence

Evidence that may be properly received by a court considering a matter.

Admission Against Interest:
An admission of the truth of a fact by any person, but especially by the parties to a lawsuit, when a statement obviously would do that person harm, be embarrassing, or be against his/her personal or business interests. Another party can quote in court an admission against interest even though it is only hearsay.

Adverse Witness: 
A witness in a trial who is found by the judge to be adverse to the position of the party whose attorney is questioning the witness, even though the attorney called the witness to testify on behalf of his/her client. When the attorney calling the witness finds that answers are contrary to the legal position of his/her client or the witness becomes openly antagonistic, the attorney may request the judge to declare the witness to be "adverse" or "hostile." If the judge declares the witness to be adverse (i.e. hostile) then the attorney may ask "leading" questions which suggest answers or are challenging to the testimony just as on cross examination of a witness who has testified for the opposition.

Advisory Opinion

An opinion rendered by a judge or a court, in response to a question presented by a legislative or governmental body or officer.  It neither binds anybody nor decides a concrete case.

Affidavit:
1) any written document in which the signer swears under oath before a notary public or someone authorized to take oaths (like a County Clerk), that the statements in the document are true. 2) in many states a declaration under penalty of perjury, which does not require the oath-taking before a notary, is the equivalent of an affidavit

Affirmative Defense:
Part of an answer to a charge or complaint in which a defendant takes the offense and responds to the allegations with his/her own charges, which are called "affirmative defenses." These defenses can contain allegations, take the initiative against statements of facts contrary to those stated in the original complaint against them, and include various defenses based on legal principles. Many of these defenses fall into the "boilerplate" (stated in routine, non-specific language) category, but one or more of the defenses may help the defendant.

After-acquired evidence:   

Generally apt to arise in removal cases where events occurring after the incident   giving rise to the grievance are given some weight by arbitrators, e.g. employee is removed for being under the influence of alcohol and subsequent to the removal empty liquor bottles are discovered in the employee’s locker. 

Age Discrimination: 
An employer's unfair treatment of a current or potential employee up to age 70, which is made illegal by the Age Discrimination Unemployment Act, first adopted in 1967. The claimant's problem is proof of age discrimination, but employers should beware. Even flight attendants in their late 30s have proved that there was age discrimination in replacing them with younger, "more attractive" women.

Amicus Curiae: 
Latin for "friend of the court," a party or an organization interested in an issue which files a brief or participates in the argument in a case in which that party or organization is not one of the litigants. For example, the American Civil Liberties Union often files briefs on behalf of a party who contends his constitutional rights have been violated, even though the claimant has his own attorney. Friends of the Earth or the Sierra Club may file a supporting amicus curiae brief in an environmental action in which they are not actually parties. Usually the court must give permission for the brief to be filed and arguments may only be made with the agreement of the party the amicus curiae is supporting, and that argument comes out of the time allowed for that party's presentation to the court.

Arbitrability:

The question of whether or not the dispute may properly be arbitrated.

Procedural:
questions concerning whether the parties have met the requirements and exhausted the preliminary steps of the grievance procedure.  A question the arbitrator may decide.

Substantive:

Questions whether the topic of the grievance is one which is included in the collective bargaining agreement and subject to arbitration.  A question for the courts to decide.

Arbitrator: 
One who conducts an arbitration, and serves as a judge who conducts a "mini-trial," somewhat less formally than a court trial. In most cases the arbitrator is an attorney, either alone or as part of a panel. Most court jurisdictions now have lists of attorneys who serve as arbitrators. Other arbitrators come from arbitration services which provide lists from which the parties can agree on an arbitrator (many of whom are retired judges-even "People's Court" Judge Wapner is on such a panel in Los Angeles County). There is also the American Arbitration Association which usually has a panel of attorneys chosen by the association. Professional arbitration services are paid well to move cases along. There are also arbitrators who are experts on everything from construction to maritime damage. In some contracts there is a provision for such an expert-type arbitrator named by each side with a third chosen by the other two.

Arguendo: 
Latin meaning "for the sake of argument," used by lawyers in the context of "assuming arguendo" that the facts were as the other party contends, but the law prevents the other side from prevailing. Example: "assuming arguendo" that the court finds our client, the defendant, was negligent, the other party (plaintiff) was so contributorily negligent he cannot recover damages. In short, the lawyer is not admitting anything, but wants to make a legal argument only. The word appears most commonly in appeals briefs.

Best Evidence Rule:

In proving the terms of a writing, where the terms are material, the original writing must be produced, unless it is shown to be unavailable for some reason other than serious fault of the proponent.

Where objection is raised to the introduction of secondary evidence, as not the best evidence, produce the original unless you can satisfy the arbitrator regarding its unavailability.  Reproductions (photocopies) of the original document(s) will be considered best evidence unless the authenticity of the purported original is seriously questioned.

Bifurcate: 
The order or ruling of a judge that one issue in a case can be tried to a conclusion or a judgment given on one phase of the case without trying all aspects of the matter. A typical example is when the judge will grant a divorce judgment without hearing evidence or making a ruling on such issues as division of marital property, child custody or spousal support (alimony). Thus the parties can be free of each other promptly while still fighting over other issues at their leisure. In a negligence case when the question of responsibility (liability) is clearly in doubt or rests on some legal technicality, the court may bifurcate the issues and hear evidence on the defendant's liability and decide that issue before going ahead with a trial on the amount of damages. If the court rules there is no liability, then the amount of damages is meaningless and further trial is necessary.

Black Letter Law

General rules of law, as derived from cases and statutes.

Brief

A document prepared by counsel as a statement of the case, defining the issues, citing authorities and presenting arguments.

Burden of Proof: 
The requirement that the plaintiff (the party bringing a civil lawsuit) show by a "preponderance of evidence" or "weight of evidence" that all the facts necessary to win a judgment are presented and are probably true. In a criminal trial the burden of proof required of the prosecutor is to prove the guilt of the accused "beyond a reasonable doubt," a much more difficult task. Unless there is a complete failure to present substantial evidence of a vital fact (usually called an "element of the cause of action"), the ultimate decision as to whether the plaintiff has met his/her burden of proof rests with the jury or the judge if there is no jury. However, the burden of proof is not always on the plaintiff. In some issues it may shift to the defendant if he/she raises a factual issue in defense, such as a claim that he/she was not the registered owner of the car that hit the plaintiff, so the defendant has the burden to prove that defense. If at the close of the plaintiff's presentation he/she has not produced any evidence on a necessary fact (e.g. any evidence of damage) then the case may be dismissed without the defendant having to put on any evidence.

Capricious: 
Unpredictable and subject to whim, often used to refer to judges and judicial decisions which do not follow the law, logic or proper trial procedure. A semi-polite way of saying a judge is inconsistent or erratic.

Case Law: 
Reported decisions of appeals courts and other courts which make new interpretations of the law and, therefore, can be cited as precedents. These interpretations are distinguished from "statutory law," which is the statutes and codes (laws) enacted by legislative bodies; "regulatory law," which is regulations required by agencies based on statutes; and in some states, the common law, which is the generally accepted law carried down from England. The rulings in trials and hearings which are not appealed and not reported are not case law and, therefore, not precedent or new interpretations. Law students principally study case law to understand the application of law to facts and learn the courts' subsequent interpretations of statutes.

Circumstantial Evidence: 
Evidence in a trial which is not directly from an eyewitness or participant and requires some reasoning to prove a fact. There is a public perception that such evidence is weak ("all they have is circumstantial evidence"), but the probable conclusion from the circumstances may be so strong that there can be little doubt as to a vital fact ("beyond a reasonable doubt" in a criminal case, and "a preponderance of the evidence" in a civil case). Particularly in criminal cases, "eyewitness" ("I saw Frankie shoot Johnny") type evidence is often lacking and may be unreliable, so circumstantial evidence becomes essential. Prior threats to the victim, fingerprints found at the scene of the crime, ownership of the murder weapon, and the accused being seen in the neighborhood, certainly point to the suspect as being the killer, but each bit of evidence is circumstantial.

Clean Hands

A principle that may be asserted to prevent equitable relief from being granted to one who himself has acted unjustly or unfairly in the transaction giving rise to the action.

Clear and Convincing Evidence: 
Evidence that proves a matter by the "preponderance of evidence" required in civil cases and beyond the "reasonable doubt" needed to convict in a criminal case.

Code of Professional Responsibility 

for Arbitrators of Labor-Management
 Disputes:

a code of conduct for arbitrators jointly promulgated by the National Academy of Arbitrators (NAA), the American Arbitration Association (AAA) and the Federal Mediation and Conciliation Service (FMCS).

Collateral Estoppel: 
Also known as “issue preclusion.”  The situation in which a judgment in one case prevents (estops) a party to that suit from trying to litigate the issue in another legal action.  An estoppel resulting from a previous collateral decision on the same issue and between the same litigants, by a court of competent jurisdiction.  

Common Law

That body of law and legal theory that is based on customs and usages that originated and developed in England.  As distinguished from the Roman law, modern civil law, cannon law, and other legal systems.

Compensatory Damages: 
Damages recovered in payment for actual injury or economic loss, which does not include punitive damages (as added damages due to malicious or grossly negligent action).

Consent Award:

An Award issued by an arbitrator that reflects the terms of settlement reached by the parties during the course of an arbitration hearing.

Constructive

Implied by law, although not actually apparent by fact; inferred.

Contributory Negligence:
A doctrine of common law that if a person was injured in part due to his/her own negligence (his/her negligence "contributed" to the accident), the injured party would not be entitled to collect any damages (money) from another party who supposedly caused the accident. Under this rule, a badly injured person who was only slightly negligent could not win in court against a very negligent defendant. If Joe Tosspot was driving drunk and speeding and Angela Comfort was going 25 m.p.h. but six inches over the center-line, most likely Angela would be precluded from any recovery (receiving any money for injuries or damages) from a car crash. The possible unfair results have led some juries to ignore the rule and, in the past few decades, most states have adopted a comparative negligence test in which the relative percentages of negligence by each person are used to determine damage recovery (how much money would be paid to the injured person).

Corroborating Evidence: 
Evidence which strengthens, adds to, or confirms already existing evidence.


De Minimis: 
Latin for "of minimum importance" or "trifling." Essentially it refers to something or a difference that is so little, small, minuscule or tiny that the law does not refer to it and will not consider it.


De Novo: 
Latin for "anew," which means starting over, as in a trial de novo. For example, a decision in a small claims case may be appealed to a local trial court, which may try the case again, de novo.


Demonstrative Evidence: 
Actual objects, pictures, models and other devices which are supposedly intended to clarify the facts for the judge and jury: how an accident occurred, actual damages, medical problems, or methods used in committing an alleged crime. Many of these are not supposed to be actual evidence, but "aids" to understanding. A model of a knee or a photograph of an accident scene obviously helps, but color photos of an operation in progress or a bullet-riddled body can excite the passions of a jury. The borderline balance between legitimate aids and evidence intended to inflame a juror's emotions is in the hands of the trial judge.


Direct Evidence: 
Real, tangible or clear evidence of a fact, happening or thing that requires no thinking or consideration to prove its existence, as compared to circumstantial evidence.

Direct Examination

The initial interrogation of a witness by the person calling him to the stand.


Double Jeopardy:
Placing someone on trial a second time for an offense for which he/she has been previously acquitted, even when new incriminating evidence has been unearthed. This is specifically prohibited by the Fifth Amendment to the U.S. Constitution, which states: "…nor shall any person be subject for the same offence [sic] to be twice put in jeopardy of life or limb…" However, in rare instances a person may be tried for a different crime based on some of the same facts which were used to try him/her when he/she was acquitted.

Duress: 
The use of force, false imprisonment or threats (and possibly psychological torture or "brainwashing") to compel someone to act contrary to his/her wishes or interests. If duress is used to get someone to sign an agreement or execute a will, a court may find the document null and void. A defendant in a criminal prosecution may raise the defense that others used duress to force him/her to take part in an alleged crime. 

Ejusdem generis:

Latin for “of the same kind.”  When parties follow a list of specific items with a more general or inclusive term, it is assumed that they intend to include under the latter only items that are like the specific ones, unless it is shown that a broader scope was intended.

Emotional Distress: 
An increasingly popular basis for a claim of damages in lawsuits for injury due to the negligence or intentional acts of another. Originally damages for emotional distress were only awardable in conjunction with damages for actual physical harm. Recently courts in many states, including New York and California, have recognized a right to an award of money damages for emotional distress without physical injury or contact. In sexual harassment claims, emotional distress can be the major, or even only, harmful result. In most jurisdictions, emotional distress cannot be claimed for breach of contract or other business activity, but can be alleged in cases of libel and slander. Evidentiary problems include the fact that such distress is easily feigned or exaggerated, and professional testimony by a therapist or psychiatrist may be required to validate the existence and depth of the distress and place a dollar value upon it.


Equitable Estoppel:
Where a court will not grant a judgment or other legal relief to a party who has not acted fairly; for example, by having made false representations or concealing material facts from the other party. This illustrates the legal maxim: "he who seeks equity, must do equity." 

Equity

Fairness.  Moral justness. 

Ex Parte: 
Latin meaning "for one party," referring to motions, hearings or orders granted on the request of and for the benefit of one party only. This is an exception to the basic rule of court procedure that both parties must be present at any argument before a judge, and to the otherwise strict rule that an attorney may not notify a judge without previously notifying the opposition.  Ex parte communications with an arbitrator are prohibited.

Expressio Unis Est Exclusio Alterius

Latin for “the expression of one thing is the exclusion of another.”  Where parties to a contract have included a list of specific items in that agreement, the inclusion of those particular items acts to exclude unlisted items, even though they are similar to those included.

Fiduciary

A trustee.  Founded upon trust.

Frivolous: 
Referring to a legal move in a lawsuit clearly intended merely to harass, delay or embarrass the opposition. Frivolous acts can include filing the lawsuit itself, a baseless motion for a legal ruling, an answer of a defendant to a complaint which does not deny, contest, prove or controvert anything, or an appeal which contains not a single arguable basis (by any stretch of the imagination) for the appeal. A frivolous lawsuit, motion or appeal can result in a successful claim by the other party for payment by the frivolous litigant of their attorneys' fees for defending the case. Judges are reluctant to find an action frivolous, based on the desire not to discourage people from using the courts to resolve disputes.


Functus Officio

Latin: an officer or agency whose mandate has expired either because of the arrival of an expiry date or because an agency has accomplished the purpose for which it was created.  Once an arbitrator has rendered their “final and binding” decision they no longer have authority over the case and are deemed “functus officio.”
Gravamen:
Latin for "to weigh down," the basic gist of every claim (cause of action) or charge in a complaint filed to begin a lawsuit. Example: in an accident case, the gravamen may be the negligence of the defendant, and in a contract case, it may be the breach of the defendant.


Gross Negligence:
Carelessness which is in reckless disregard for the safety or lives of others, and is so great it appears to be a conscious violation of other people's rights to safety. It is more than simple inadvertence, but it is just shy of being intentionally evil. If one has borrowed or contracted to take care of another's property, then gross negligence is the failure to actively take the care one would of his/her own property.  If gross negligence is found by the trier of fact (judge or jury), it can result in the award of punitive damages on top of general and special damages.


Harmless Error:
An error by a judge in the conduct of a trial which an appellate court finds is not sufficient for it to reverse or modify the lower court's judgment at trial. Harmless error would include: a technical error which has no bearing on the outcome of the trial, an error that was corrected (such as allowing testimony and then ordering it stricken and admonishing the jury to ignore it), the issue affected by the error was found in the appellant's favor (such as hearsay evidence on premeditation, but the jury found no premeditation), and the appeals court's view that even though there were errors the appealing party could not have won in trial in any event. This last gives the appeals court broad latitude to rule that errors were not significant. It is frustrating to appealing parties and their attorneys for the appeals court to rule that there were indeed several errors, and then say: "However, they appear to be harmless."


Hearsay:
1) second-hand evidence in which the witness is not telling what he/she knows personally, but what others have said to him/her. 2) a common objection made by the opposing lawyer to testimony when it appears the witness has violated the hearsay rule. 3) scuttlebutt or gossip.


Hearsay Rule:
The basic rule that testimony or documents which quote persons not in court are not admissible. Because the person who supposedly knew the facts is not in court to state his/her exact words, the trier of fact cannot judge the demeanor and credibility of the alleged first-hand witness, and the other party's lawyer cannot cross-examine (ask questions of) him or her. However, as significant as the hearsay rule itself are the exceptions to the rule which allow hearsay testimony such as: a) a statement by the opposing party in the lawsuit which is inconsistent with what he/she has said in court (called an "admission against interest"); b) business entries made in the regular course of business, when a qualified witness can identify the records and tell how they were kept; c) official government records which can be shown to be properly kept; d) a writing about an event made close to the time it occurred, which may be used during trial to refresh a witness's memory about the event; e) a "learned treatise" which means historical works, scientific books, published art works, maps and charts; f) judgments in other cases; g) a spontaneous excited or startled utterance ("oh, God, the bus hit the little girl"); h) contemporaneous statement which explains the meaning of conduct if the conduct was ambiguous; i) a statement which explains a person's state of mind at the time of an event; j) a statement which explains a person's future intentions ("I plan to….") if that person's state of mind is in question; k) prior testimony, such as in deposition (taken under oath outside of court), or at a hearing, if the witness is not available (including being dead); l) a declaration by the opposing party in the lawsuit which was contrary to his/her best interest if the party is not available at trial (this differs from an admission against interest, which is admissible in trial if it differs from testimony at trial); m) a dying declaration by a person believing he/she is dying; n) a statement made about one's mental set, feeling, pain or health, if the person is not available-most often applied if the declarant is dead ("my back hurts horribly," and then dies); o) a statement about one's own will when the person is not available; p) other exceptions based on a judge's discretion that the hearsay testimony in the circumstances must be reliable.

Hostile Witness:
Technically an "adverse witness" in a trial who is found by the judge to be hostile (adverse) to the position of the party whose attorney is questioning the witness, even though the attorney called the witness to testify on behalf of his/her client. When the attorney calling the witness finds that the answers are contrary to the legal position of his/her client or the witness becomes openly antagonistic, the attorney may request the judge to declare the witness to be "hostile" or "adverse." If the judge declares the witness to be hostile (i.e. adverse), the attorney may ask "leading" questions which suggest answers or are challenging to the testimony just as on cross examination of a witness who has testified for the opposition.

In Limine:
Latin for "at the threshold," referring to a motion before a trial begins. A motion to suppress illegally obtained evidence is such a motion.

Incontrovertible Evidence:
Evidence introduced to prove a fact in a trial which is so conclusive, that by no stretch of the imagination can there be any other truth as to that matter. Examples: a fingerprint which shows someone had been present in a room, or a blood test which scientifically proves that a person is not the parent of a child.

Inter Alia:
Latin for "among other things." This phrase is often found in legal pleadings and writings to specify one example out of many possibilities. Example: "The judge said, inter alia, that the time to file the action had passed."


Interest arbitration:

Arbitration regarding the terms of future contracts.  Also, arbitration that interprets the meaning of agreed upon contract language.  Under Postal Service National Agreements, only national level arbitrators are empowered to issue decisions that interpret the meaning of contract provisions. 

Interrogatories:
A set of written questions to a party to a lawsuit asked by the opposing party as part of the pre-trial discovery process. These questions must be answered in writing under oath or under penalty of perjury within a specified time (such as 30 days). Several states ask basic "form" interrogatories on a printed form, with an allowance for "supplemental" interrogatories specifically relevant to the lawsuit. Normal practice is for the lawyers to prepare the questions and for the answering party to have help from his/her/its attorney in understanding the meaning (sometimes hidden) of the questions and to avoid wording in his/her answers which could be interpreted against the party answering. Objections as to relevancy or clarity may be raised either at the time the interrogatories are answered or when they are used in trial. Most states limit the number of interrogatories that may be asked without the court's permission to keep the questions from being a means of oppression rather than a source of information. While useful in getting basic information, they are much easier to ask than answer and are often intentionally burdensome. In addition the parties may request depositions (pre-trial questioning in front of a court reporter) or send "requests for admissions" which must be answered in writing.

Intervention

Where a third party not originally a party to the suit claims an interest and enters a case in an effort to protect a right or to assert a claim.

Judgment Non Obstante Veredicto (N.O.V.):
Latin  for “Notwithstanding the Verdict.”  Reversal of a jury's verdict by the trial judge when the judge believes there was no factual basis for the verdict or it was contrary to law. The judge will then enter a different verdict as "a matter of law."  Essentially the judge should have required a "directed verdict" (instruction to the jury to return with a particular verdict since the facts allowed no other conclusion), and when the jury "went wrong," the judge uses the power to reverse the verdict instead of approving it, to prevent injustice. 

Judicial Notice

Acceptance by the court of certain facts without requiring proof of those facts.

Laches

Delay for sufficient time as to assume acquiescence.  Where a person neglects to assert their rights, not as measured by a statute of limitations but as justice would require in any given case.

Leading Question

A question framed in such a way as to provide or suggest the answer sought or expected.  E.g., “On the afternoon in question you were in your office, were you not?”

Mail Box Rule:
In contract law, making a written offer or acceptance of offer valid if sent in the mail, with postage, within the time in which the offer must be accepted, unless the offer requires acceptance by personal delivery on or before the specified date. The rule may also apply to mailing payments of insurance premiums when due. However, relying on this so-called "rule" can be dangerous, since the party awaiting the acceptance or payment may cancel the offer if there is no response in hand when the time runs out.

Malfeasance:
Intentionally doing something either legally or morally wrong which one had no right to do. It always involves dishonesty, illegality or knowingly exceeding authority for improper reasons. Malfeasance is distinguished from "misfeasance," which is committing a wrong or error by mistake, negligence or inadvertence, but not by intentional wrongdoing. Example: a city manager putting his indigent cousin on the city payroll at a wage the manager knows is above that allowed and/or letting him file false time cards is malfeasance; putting his able cousin on the payroll which, unknown to him, is a violation of an anti-nepotism statute is misfeasance. This distinction can apply to corporate officers, public officials, trustees and others cloaked with responsibility.


Mitigating Circumstances:
In criminal law, conditions or happenings which do not excuse or justify criminal conduct, but are considered out of mercy or fairness in deciding the degree of the offense the prosecutor charges or influencing reduction of the penalty upon conviction. Example: a young man shoots his father after years of being beaten, belittled, sworn at and treated without love. "Heat of passion" or "diminished capacity" are forms of such mitigating circumstances.


Motion for a Summary Judgment:
A written request for a judgment in the moving party's favor before a lawsuit goes to trial and based on testimony recorded outside court, affidavits (declarations under penalty of perjury), depositions, admissions of fact and/or answers to written interrogatories, claiming that all factual and legal issues can be decided in the moving party's favor. These alleged facts are accompanied by a written legal brief (points and authorities) in support of the motion. The opposing party needs to show by affidavits, written declarations or points and authorities (written legal argument in support of the motion) that there are "triable issues of fact" and/or of law by points and authorities. If there are any triable issues the motion must be denied and the case can go to trial. Sometimes, if there are several claims (causes of action) such a motion may cause the judge to find (decide) that some causes of action can be decided under the motion, leaving fewer matters actually to be tried. The paper- work on both sides is complex, burdensome and in many states, based on strict procedures.

Negligence:
Failure to exercise the care toward others which a reasonable or prudent person would do in the circumstances, or taking action which such a reasonable person would not. Negligence is accidental as distinguished from "intentional torts" (assault or trespass, for example) or from crimes, but a crime can also constitute negligence, such as reckless driving. Negligence can result in all types of accidents causing physical and/or property damage, but can also include business errors and miscalculations, such as a sloppy land survey. In making a claim for damages based on an allegation of another's negligence, the injured party (plaintiff) must prove: a) that the party alleged to be negligent had a duty to the injured party-specifically to the one injured or to the general public, b) that the defendant's action (or failure to act) was negligent-not what a reasonably prudent person would have done, c) that the damages were caused ("proximately caused") by the negligence. 

Non-Feasance:
The failure of an agent (employee) to perform a task he/she has agreed to do for his/her principal (employer), as distinguished from "misfeasance" (performing poorly) or "malfeasance" (performing illegally or wrongly).


Obiter Dictum:
Latin, pl. dicta.  something said in passing.  Words in a written judicial opinion not necessary to the decision, but as general comment of the judge in considering the case. Generally, obiter dictum is simply dicta.

On All Fours

A case that squares with another in facts and legal issues is said to be on all fours with the other case.

Pecuniary:
Relating to money, as in "pecuniary loss."

Parol

Speech; oral; not written.

Parol Evidence Rule

When two parties reduce an oral agreement to an unambiguous written instrument, the document cannot be modified by oral evidence.  A party to an unambiguous written contract cannot present oral evidence in a hearing to change the meaning of that written agreement.

Prejudice, With / Without

Negotiations, preliminary agreements, offers, admissions, and judgments are said to be carried out or made without prejudice when they are carried out or made at no risk to the parties that they may thereby be waiving or losing privileges or rights.  The term “with prejudice” as applied to a judgment of dismissal, refers to a conclusive judgment adverse to the plaintiff, just as if the action had been tried to a final decision.

Preponderance of the Evidence:
The greater weight of the evidence required in a civil (non-criminal) lawsuit for the trier of fact (jury or judge without a jury) to decide in favor of one side or the other. This preponderance is based on the more convincing evidence and its probable truth or accuracy, and not on the amount of evidence. Thus, one clearly knowledgeable witness may provide a preponderance of evidence over a dozen witnesses with hazy testimony, or a signed agreement with definite terms may outweigh opinions or speculation about what the parties intended. Preponderance of the evidence is required in a civil case and is contrasted with "beyond a reasonable doubt," which is the more severe test of evidence required to convict in a criminal trial. No matter what the definition stated in various legal opinions, the meaning is somewhat subjective.


Prima Facie Case:
A case based on evidence which, if not explained or contradicted, is sufficient to determine an outcome adverse to the defendant.

Proffer

To proffer (sometimes profer) means to offer evidence in support of an argument, or elements of an affirmative defense or offense, often at trial. A party with the burden of proof must proffer sufficient evidence to carry that burden.  For example, in support of a particular argument, a party may proffer documentary evidence or witnesses.

Where a party is denied the right to introduce evidence because that evidence would be inflammatory, hearsay, or would lack sufficient authentication, that party must make a proffer of what the evidence would have shown in order to preserve the issue for appeal.

Pro Se:
Latin for "for himself." A party to a lawsuit who represents himself (acting in propria persona) is appearing in the case "pro se."

Probative:
In evidence law, tending to prove something. Thus, testimony which is not probative (does not prove anything) is immaterial and not admissible or will be stricken from the record if objected to by opposing counsel.

Public Policy

A principle stating that a person may not perform an act contrary to the public good.

Punitive Damages

Also known as exemplary damages.  In a tort action, damages paid to a plaintiff in excess of their actual loss, to serve as punishment for vicious, fraudulent, or otherwise evil behavior on the part of the defendant.

Quid Pro Quo:
Latin for "something for something," to identify what each party to an agreement expects from the other, sometimes called mutual consideration. Example of its use: "What is the quid pro quo for my entering into this deal?"

Reserved rights doctrine:

The doctrine that holds that an employer retains all managerial rights not expressly forbidden by statutory law in the absence of a collective bargaining agreement.  When a collective bargaining agreement is entered into, such managerial rights are given up only to the extend evidenced in the agreement.

Res Ipsa Loquitur:
Latin for "the thing speaks for itself," a doctrine of law that one is presumed to be negligent if he/she/it had exclusive control of whatever caused the injury even though there is no specific evidence of an act of negligence, and without negligence the accident would not have happened. Example: a load of bricks on the roof of a building being constructed by Highrise Construction Co. falls and injures Paul Pedestrian below, and Highrise is liable for Pedestrian's injury even though no one saw the load fall. 

Res Judicata:
Latin for "the thing has been judged," meaning the issue before the court has already been decided by another court, between the same parties. Therefore, the court will dismiss the case before it as being useless. Example: an Ohio court determines that John is the father of Betty's child. John cannot raise the issue again in another state. Sometimes called res adjudicata.

Rights arbitration:

A dispute concerning the application of a particular provision of the collective bargaining agreement with reference to a specific situation.  Under Postal Service National Agreements, regional arbitrators are rights arbitrators who decide cases concerning the application of agreed upon provisions of the contract.

Sanction:
A financial penalty imposed by a judge on a party or attorney for violation of a court rule, for receiving a special waiver of a rule, or as a fine for contempt of court. If a fine, the sanction may be paid to the court or to the opposing party to compensate the other side for inconvenience or added legal work due to the rule violation. 

Standing 

Where a party has sufficient personal interest in obtaining relief, or where they are a sufficiently appropriate representative of other interested parties.

Stare decisis:

Latin for “to stand by decisions.”  A flexible doctrine of the courts concerning the force of precedent in deciding cases.  Where a previous situation or set of facts gave rise to a decision, a similar situation or set of facts can be expected to give rise to the same ruling by another court.

Subpoena Duces Tecum:
A court order requiring a witness to bring documents in the possession or under the control of the witness to a certain place at a certain time. This subpoena must be served personally on the person subpoenaed. It is the common way to obtain potentially useful evidence, such as documents and business records, in the possession of a third party. A subpoena duces tecum must specify the documents or types of documents (e.g. "profit and loss statements of ABC Corporation for years 1987 through 1995, all correspondence in regard to the contract between ABC Corporation and Merritt") or it will be subject to an objection that the request is "too broad and burdensome." To obtain documents from the opposing party, a "Request for Production of Documents" is more commonly used. Failure to respond to a subpoena duces tecum may subject the party served with the subpoena to punishment for contempt of court for disobeying a court order.


Summary Judgment

A judgment rendered on a motion by a party to a lawsuit, where pleadings, depositions, interrogatories, admissions, and other evidence show that there is no issue as to material fact, and that the moving party is entitled to judgment as a matter of law.

Testimony:
Oral evidence given under oath by a witness in answer to questions posed by attorneys at trial or at a deposition (questioning under oath outside of court).


Trilogy cases:

The Steelworkers Trilogy of 1960: Steelworkers v. American Mfg. Co., 363 U.S. 564 (1960); Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574 (1960); Steelworkers v. Enterprise Wheel & Car Corp.,363 U.S. 593 (1960).  Some of the significant teachings from these cases include: Unless the parties expressly provide that the arbitrator is to determine arbitrability, the final determination rests with the courts; When arbitration awards are brought before the courts for review and enforcement, questions of contract interpretation are for the arbitrator, and the courts “have no business overruling him because their interpretation of the contract is different from his.”  An award “is legitimate only so long as it draws its essence from the collective bargaining agreement.  When the arbitrator’s words manifest an infidelity to this obligation, courts have no choice but to refuse enforcement of the award.”  

Under the Influence:
One of many phrases for being drunk on alcoholic beverages or high on drugs or a combination of alcohol and drugs. Driving a vehicle when "under the influence" of alcohol or drugs is a crime, as is "public drunkenness."

Unjust enrichment:

One shall not unjustly enrich himself at the expense of another.  Arbitrator’s have used the principle of unjust enrichment to deny compensation that is speculative or would result in a “windfall” to the recipient.

Venue:
The proper or most convenient location for trial of a case. Normally, the venue in a criminal case is the judicial district or county where the crime was committed. For civil cases, venue is usually the district or county which is the residence of a principal defendant, where a contract was executed or is to be performed, or where an accident took place. However, the parties may agree to a different venue for convenience (such as where most witnesses are located). Sometimes a lawsuit is filed in a district or county which is not the proper venue, and if the defendant promptly objects (asks for a change of venue); the court will order transfer of the case to the proper venue.  Venue is not to be confused with "jurisdiction," which establishes the right to bring a lawsuit (often anywhere within a state) whether or not it is the place which is the most convenient or appropriate location.

Vicarious Liability: 
Sometimes called "imputed liability," attachment of responsibility to a person for harm or damages caused by another person in either a negligence lawsuit or criminal prosecution. Thus, an employer of an employee who injures someone through negligence while in the scope of employment (doing work for the employer) is vicariously liable for damages to the injured person. In most states a participant in a crime (like a hold-up) may be vicariously liable for murder if another member of the group shoots and kills a shopkeeper or policeman.

Voir Dire: 
From French "to see to speak," the questioning of prospective jurors by a judge and attorneys in court. Voir dire is used to determine if any juror is biased and/or cannot deal with the issues fairly, or if there is cause not to allow a juror to serve (knowledge of the facts; acquaintanceship with parties, witnesses or attorneys; occupation which might lead to bias; prejudice against the death penalty; or previous experiences such as having been sued in a similar case).   Voir dire may also be used when the union advocate seeks to introduce evidence, testimonial or otherwise, that has a questionable foundation.  The voir dire process permits the management advocate to question the opposing side’s witness to establish whether that witness is competent to testify about certain matters or concerning an exhibit and/or the witness’s knowledge of the exhibit.  The purpose of the questioning is to establish facts that could discredit the foundation or otherwise attack the admissibility of an exhibit.

Work Product: 
The writings, notes, memoranda, reports on conversations with the client or witness, research and confidential materials which an attorney has developed while representing a client, particularly in preparation for trial. A "work product" may not be demanded or subpoenaed by the opposing party, as are documents, letters by and from third parties and other evidence, since the work product reflects the confidential strategy, tactics and theories to be employed by the attorney.
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